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Nordic Legal Cartels Bt

» Together with professors Otto Toivanen and Ari Hyytinen we have worked the last 15

years on understanding legal cartels

- Hyytinen, A., F., Steen and O., Toivanen (2019) “An anatomy of cartel contracts”, 2019, The Economic Journal, Vol.

129 (621), pp. 2155-2191 (HST EJ 2018)
- Hyytinen, A., F., Steen and O., Toivanen (2018) “Uncovering Cartels”, American Economic Journal: Microeconomics,

Vol 10 (4), pp 190-222 (HST AEJ:M 2019)
- Steen, F. and E., @sterud (2020), “Norwegian Cartels: Law, Policy, Registration and Practice under the Price and

Competition Act between 1954 and 1993” Oslo Law Review, Vol 7(2), pp. 84-104 (S@ OLR 2020)

- And for those reading Norwegian:
- Hyytinen, A., F., Steen and O., Toivanen (2019), «Norske karteller: De var mange og de var fremdeles lovlige sa

sent som | 1992», Samfunnsgkonomen, 2020, nr.1, pp. 21-32 (HST S@ 2020)

* | will talk about some of our major findings
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First, legal cartels were common until the early 90ies E3ES

 Norway (n=800) Cartels legal until 1993
e Finland (n=900)  Cartels legal until 1993
« Sweden (n=4000) Cartels legal until 1993
* Austria (n=100)  Cartels legal until 1995

- ...ltaly, Japan, United Kingdom, Germany, Netherlands, New Zealand, Israel, Spain,
Australia, India, Pakistan and South Korea which we know about...

And they were typically obligated to register their contracts — which are available for many
markets from around 1950: We have coded these in Finland and Norway
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Legal cartels: Observe an ‘unobservable’ E3E3

 Legal cartels:

- No restrictions on communication or contracting.
- Do worry about the consequences of explicitly writing down their intentions and
agreements.

* We can thus observe an ‘unobservable’, i.e., what illegal cartels would like to
write down if doing so were legal.

» Making cartels illegal leads to endogenously incomplete cartel contracts because the
colluding parties have a strong incentive to hide their actions and to make unverifiable
what might become observable.
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NHH
And importantly: Legal cartels were cartels that were

formed to increase profits

« As with non-legal cartels historical legal cartels were designed to increase their
members profits

 This makes illegal cartels an interesting ‘animal’ to study, since they can provide
Insight on their functioning
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Similarities between Legal and lllegal Cartels EAE3

* Measures agreed upon by all cartel members that increase profitability relative to
competitive outcome.

« But measures still invite profitable secretive deviation by individual cartel members.

* To control deviation incentives, one requires:

- Provision of counterincentives,
- Detection device for deviation,
- Punishment device for deviators.
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Dissimilarities between Legal and lllegal Cartels EAE3

 Legal cartels

- Can establish formal organization running the cartel,

- Can publicize profit increasing measures,

- Can establish overt punishment schemes (take deviator to court — in principle and it varies across
countries).

* lllegal cartels

- Need to hide measures that increase profitability, against detection by competitors and authorities
- Need to provide incentives against whistle blowing,

- Need to hide punishment of deviators,

- Grim trigger strategies as a substitute for other forms of punishment?
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The Norwegian history

* Norway became one of the first European countries to enact legislation on the control
of cartels and competitive restraints, and mandating a cartel reqgistry (Trust act 1926).

* The Price and Competition Act came into force in 1954, and remained in force until
1994 when the NCA was born...

* From 1954 the Registry should be publicly accessible.

- The Price Directorate was also required to publish an official gazette (‘Pristidende’) containing the
main features of the registered competitive regulations, as well as subsequent amendments.

- Undertakings and associations of undertakings were required to subscribe to ‘Pristidende’ and to
make it accessible to their customers.

* THIS Is what makes our research possible today...
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In Norway we look closer at 492 cartel contracts
(Max 100 year old, max 100 members, HST S@ 2020): EIE
Members Duration Local Horizontal International  Export
(median) (median) (mean) (mean) (mean) (mean)
Manufacturing 9 22 24 9% 86.61 % 5 96 3 96
Non-manufacturing 16 24.5 63 % 86.55 % 2 96 0 9%
All 10 22.5 43 % 86.59 % 3 % 1 %

» They lasted for a long time (ref. for illegal cartels where duration is much lower: 5-10 years)

* They are large (as compared to illegal cartels)

* They are horizontal and mostly national

« Non-manufacturing cartels are largest, most often local, seldom international, never in export.
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How did they cooperate to maximize profits

(Typology from HST EJ 2018 & HST S&@ 2020)

Pure Mixed price-

n Share  Purepricing Allocation allocation Quota
Norway
Manufacturing 254 92 % 54 % 10 9% 796 20 %
Non-manufacturing 238 48 % 83 % 4 % 1% 3%
All 492 68 % 7 9% 4 95 1266
Finland
Manufacturing Jb4d 41 % 23 % 53 % 4 % 16 9%
Non-manufacturing 534 59 % 62 % 9 %% 159 3 %
All 898 46 % 27 % 10 9% 8 %%

* Finland has a large group of ‘merger cartels, in the pure allocation group,

disregarding these, Norway and Finland is much more equal

- Pure price cartels most common — even more so within non-manufacturing
- The most talked about cartels in the literature — eg., Stiglitz (1964), quota cartels, were not very
common and typically within manufacturing

NORWEGIAN SCHOOL OF ECONOMICS
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Cartels were different — some wery old (and non NHH

: EES
representative) E3E3
* Norway'’s oldest cartel is Kristiansand Shoemakers’ guild
Kristiansand Skomakerlaug. Reg, nr. . :
A PRomaterang v “The guild was formed in

Lauget som ble stiftet 1730, har 20 medlemmer. Dette er
praktisk talt alle skomakere i distriktet. Lauget har utarbeidet 1730_’ has _20 members.
prishiste for skoreparasjoner. Det er opplyst til Prisdirektoratet at This is basically all

prisene er veiledende. shoemakers in the
district. The guild has
made recommended
* Registered in 1955, disappeared in 1958: price lists for shoe

Lasted for 228 years... repairs.”
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.
Some were much more complicated... (.81, 1957-registeret):  EAED

Overenskomsten inneholder ogsd regler om fordelingen av
produksjonen mellom fabrikkene. Fra 1941 er det fastsatt folgende
_ kvoter felles for alle varegrupper:
* AIS Margarlncentralen,

Formed a joint sales office Aug. Pellerin fils & Co. A/S ......... [9.9264"/(}
: : A/S Agra Margarinfabrik............. 21.9129 »
for margarin prOdUCGrS In O. Mustad & Sen ................... 18.8737 »
- AN Tyrl Fabrikker . :vioavensiiin o 1.6462 »
1935, continued all the way A/S Den norske Margarinfabrik ...... 1.1335 »
until 1993. Long contract Tensberg Margarinfabrik A/S ......... 44732 »
: . Skiens Margarinfabrik A/S ........... 6.9933 »

with many details. Stavanger Margarin A/S ............. 4.7845 »

A/S Bjorgvin Fabrikker ............. 3.8042 »

A/S Margarinfabriken Norrena........ 0.5619 »

. Including production guotas A/S Margarinfabriken Record......... 1.75563 »
_ AID PIOPS 55005 0.0 50 p0r0msimniosaimamimmins 1.3219 »
In % for each producer on Mowinckels Margarinfabrik ........... 9.7517 »
P A/S Ornen & Cara Fabrikker ........ 2.6774 »
four-digit levels A/S Margarinfabrikken Viking ........ 0.8748 »
. ihili A/S Aalesunds Margarinfabrik ........ 1.6423 »

Had_f!eXIblllty through A;S Goma, Fabrikkcgar ................ 1.8148 »
additional quotas A[S Fabriken Arild.................. 2.2043 »

A/S Tromsp Margarinfabrikk ......... 1,4040 »

(Tilleggskvoter ....................... 2.4437 »

100.0000 9%,
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Internal cartel organization

(Same coding as in Hyytinen Steen and Toivanen, EJ 2018, we also code the Norwegian

cartel contract HST S@ 2020)

 Finnish (and Austrian) cartels quite much

more organized in general.

- Clauses internal stability in Finland>50% and
Austria (15-81%)

» ...and particularly more concerned with

monitoring

- Finland 15% (manuf.) og 27% (non-manuf.)

- Much more common in lllegal cartels:
Levenstein & Suslow (2011): 79%, Harrington
(2006): >30%

NORWEGIAN SCHOOL OF ECONOMICS
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E3E3
Norway:
Non-
Manuf- manu-
acturing facturing All
Internal Stability
Ecpellment 26 % 12 % 19 %
Fines 10 % 15 % 12 %
Monitoring @ 11 % @
Organization
Dispute Resolution 7 % 22 % 15 %
Formal structure 0 % 3% 1%
Sales office 0.4 % 13 % 7 %
External threats
New members criteria 38 % 21 % 29 %
Non cartel supply 1 % 2 % 2 %
Entry 2 % 5 % 4 %
Technology 18 % 18 % 18 %




NHH
Cartel organization and cartel types (means of profitt

.. : E3E]
maximization)

* Pricing cartels more organized when it comes to internal stability and external
threats (competition)

» Quota cartels most concerned about internal organization — typical most clauses
» Sales office Is mostly used by quota and market sharing cartels
» Technology clauses are used by ‘all’
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Contracts were simple

* Only one clause most common

- Finland: 41%
- Norway 43%

* Pricing clauses the most common

« Having only five clauses:

- Finland 74% (manuf.) 82% (Non-manuf)
- Norway 64% (manuf.) 86% (Non-manuf

Cartels choose simple contracts,
probably due to need for flexibility and
contractual costs

NORWEGIAN SCHOOL OF ECONOMICS

Panel A: Manufacturing Count

Combination of cartel clauses (N =364) Share
Non-area-based 152 0.42
Pricing 4+ Payment rules 39 0.11
Pricing 33 0.09
Area-based 26 0.07
Pricing + Quota 18 0.05
Pricing 4+ Payment rules 4+ Quota 15 0.04
Area-based + Non-area-based 14 0.04
Quota 13 0.04
Payment rules 13 0.04
Quota + Non-area-based 8 0.02
Pricing 4+ Payment rules 4+ Non-area-based 5 0.01
Payment rules + Non-area-based 3 0.01
Pricing + Area-based 2 0.01
Pricing 4+ Payment rules + Area-based 2 0.01
Pricing 4+ Payment rules + Quota + 1 0.00
Non-area-based

Other combinations (each used by one cartel) 5 0.01
No main clause 15 0.04
Panel B: Non-manufacturing Count

Combination of cartel clauses (N =534) Share
Pricing 214 0.40
Pricing 4+ Payment rules 66 0.12
Pricing 4+ Non-area-based 65 0.12
Payment rules 50 0.09
Non-area-based 43 0.08
Quota 6 0.01
Pricing 4+ Quota + Area-based 6 0.01
Area-based 5 0.01
Pricing 4+ Area-based 4 0.01
Payment rules + Non-area-based 3 0.01
Pricing 4+ Area-based 4 Non-area-based 3 0.01
Pricing + Payment rules + Area-based 3 0.01
Area-based 4+ Non-area-based 2 0.00
Other combinations (each used by one cartel) 5 0.01
No main clause 59 0.11




For the Norwegian cartels we have also coded contract changes NHH
over time E3E3

* We observe the contracts on different times (1955 — 1989)

* Three ways cartel types can change:

- Cartels can change themselves/their contracts
- Cartels can die
- New different cartels are born

 An example: In 1957 and 1960 vertical price fixing and horizontal price

fixing (between competitors) were generally prohibited by regulations.

- The regulations allowed for exemptions granted by the Price Directorate.

- Some market like banking had general exemptions

- Cartelisation on other parameters than price,and recommended/suggested prices were
not prohibited.

NORWEGIAN SCHOOL OF ECONOMICS



Entering cartels

Table 4 Cartel contract type composition among entering cartels 1955 to 1989

Main cartel-types

Price cartel-types

disaggregated
2 PO e o P lpice  prce . Paymen
allocation dlocation pricing | ule rule

1935 295 4% 1 % 9 % 17 % 46 % 26 % 32 %
1957 34 6% 6 % 9 % 68 % 56 % 3 % 24 %
1962 51 15% 19 % 19%  43% > @ 7 %

1967 36 19% 3% 19 % 38 % 30 %

1972 14 7% T % 47 % 33 % 60 % 60 %
1977 26 4% 8 % 12 % 73 % 65 % 12 % 31 %
1983 15 6% 6 % 75 % 50 % 25 %
1989 14 14% 7% 71 % 79 % 7%

NHH

EAEd
Only
18 cartels

NORWEGIAN SCHOOL OF ECONOMICS
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Changing cartels

NHH

B3]

Table 5 Changes in cartel contract types among continuing cartels in the period 1955 to 1989

Main cartel-types

Price cartel-types

. disaggregated
Year onfinuing Mixed Fixed
cartels Pure . Pure . Suggested Payment
allocation £7'°“ Queta pricing LSS price rule  rule
T allocation rule T
1955 295
1957 327 -0.3 %
[962| 221)q7-05% 14% -14% -41%|c04% 45% -14% >
196 204 05%  -05% -0.5 % 0.5% 3.9%
1972 161 1.8 % 3.1%
1977 154 -8.9 %
1983 113 -0.9 % 09% | -1.7%
1989 81 1.2 %

NORWEGIAN SCHOOL OF ECONOMICS
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Dying cartels

Table 6 Cartel deaths across cartel contract types 1955 to 1989

NHH

B3]

KR
Cartel | Cartel Main cartel-types Pl;ll?:a;agf: é;ittyv;lzles
Year m deaths Pyre Mf?red Pure Fi}.ied Suggested Payment
() (*0) allocation Y% Queta pricing RUES price rule  rule
T allocation rule S
1955
1957 2 1% 0.8 % 0.7 % 1.3 % 1.0 %
1962 ‘@_ 42 9% 13.6 % 171% SL3%>(CS51%  348%  421%
1967 53 21 % 11.5% 15.0% I71% 229% | 150% 242% 18.7 %
1972 57 26 % 25.0% 33.3% 222%  286% | 19.5% 46.9 % 21.8 %
1977 33 18 % 10.5 % 14.3 % 226% 2049% | 20.3% 50.0 % 18.4 %
1983 56 34 % 22.2% 34.5 % 440%  28.6% | 21.7% 14.3 % 54.5 %
1989 46 36 % 43.8 % 66.7 % 643% 253% | 348% 16.7 % 41.9 %

NORWEGIAN SCHOOL OF ECONOMICS
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Change = Leave market! E3E

* Only two cartels die in 1957, but after the legislative changes in 1960, as many as 157 cartels
die — amounting to 42% of the stock of 378 cartels in 1962.

« Of those having a pure pricing cartel, more than half of the population dies (52%).

* The numbers for the three other main contract types are much lower and between 0 and 17%

* In fact, 1962 stands out as the year when, in both relative and absolute numbers, most
cartels die.

 Fixed price cartels: In 1962 55% of these die.

« As compared to 1957 and 1967, also many payment rule (42%) and suggested price cartels
die (35%) in 1962.

NORWEGIAN SCHOOL OF ECONOMICS



This dynamics seems to be quite ‘universal’

Finnmark

* In an ongoing project with Hyytinen and Toivanen we utilize the
Norwegian demand shock due to the finding of oil in the
North Sea before 1970

* Hits some counties and industries much more than others

Nordland

* Allows for a diff-in-diff framework

Nord-Trendelag

Ser-Trondelag

Find evidence for change — but the \
continuing cartels do not e
change their contract 2

Hedmark

Ve
al)

ot Akershus
N W stiold
Rogaland t' B,
“9q
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NHH

Changes among continuing cartels due to demand shock?

Table S Transition matrix main clauses for continuing cartels (frequencies/percentages)

Pure Pure Mixed price- No
price allocation Quota allocation clauses
(t) (t) (t) (t) (t)
Pure price (t-1) 98.4 0 0.11 0 1.49
Pure allocation (t-1) 0 99.16 0 0.84 0
Quota (t-1) 1.69 0 96.07 1.69 0.56
Mixed price-allocation (t-1) 1.45 0 0 98.55 0
No clauses (t-1) 1.78 0 0.59 0 97.63

* They changed only on the extensive margin, (entering and exiting cartels)
» Despite being legal and able to change contracts, they did not change them

NORWEGIAN SCHOOL OF ECONOMICS



Cartel cooperation dynamics?

» Apparently (surprisingly?) very low on the internal margin: Difficult to change mode of
cooperation.

* Even in a world where you can legally meet, communicate, write binding contracts — they
simply ‘do not make it’

« Alternatively, this tell us something about (lack) of substitutability between ways of cooperate
to raise profits.

NORWEGIAN SCHOOL OF ECONOMICS



In a world where cartels were free to write and change NHH
their contracts we find: E3E3

1. Pricing cartels are most common, more common in hon-manufacturing and larger

- which is in line with the literature, needs to be inclusive to be stable
(Donsimoni, Economides, and Polemarchakis, 1986, Bos and Harrington 2010, 2015)

2. Quota cartels use more organizational clauses, more common in manufacturing and in non-
transparent (intermediate) markets, use more monitoring

3. To the extent that monitoring has been looked at as cruical for cartel stability, this is not confirmed in
our studies of illegal cartels

4. Cartel contracts are simple, both in Norway and Finland the most common contract has one major

cooperation clause, probably reflecting a need for flexibility and contractual costs
(Genesove and Mullin, 2001 Kvalgy and Olsen, 2009).

5. When exposed to changing operational framework (demand- and law changes) old cartels die, new
cartels are different and mostly no cartels change their cooperation contracts.

NORWEGIAN SCHOOL OF ECONOMICS



Profit maximizing legal cartels have many similarities to illegal N-H:
R\

cartels: Lessons for competition authorities’ cartel control? EAE3

« Apparently, quota cartels needs more complex organization. This leaves more traces — and as
such helps detection

* Pricing cartels need for ‘inclusiveness’ need them to cover more of the market, makes them
larger, and thus also potential easier to spot

* Pure market allocation cartels are both small, less organized using simpler contracts,
appearing in less transparent intermediate markets: Suggesting being less simple to detect

« If cartels found it difficult to change mode of operation in a legal setup, this suggests that
lllegal cartels must find it even harder to change

Cartels are seemingly not very robust to larger changes in their market conditions —
seems to suggest that we should advocate creating market turbulence and protect
‘mavericks’

NORWEGIAN SCHOOL OF ECONOMICS
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