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About the project

*  Research questions:

— How are cartels enforced throughout (four of) the Nordic countries?
— What are the differences and similarities?
— Whether (the Norwegian) cartel enforcement may be improved based on these findings, and how?

*  Project collaboration between two economists and one lawyer:
— Professors Lars Sgrgard at the Norwegian School of Economics
— Professor Joseph Harrington at the Wharton School of the University of Pennsylvania

— Associate Professor Ingrid Margrethe Halvorsen Barlund at the Faculty of Law, University of Bergen

*  Project at SNF (Center for Applied Research at NHH), funded by a research grant from the Norwegian
Competition Authority
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About the project cont.

*  Emphasis on the public enforcement:
— Surveys sent out to four NCAs in 2023: Norway, Denmark, Finland and Sweden
* The survey was divided into two parts, focusing on the period between 2004-2022:
1. Questions to collect data
- Cartel detection, dawn raids, leniency, fines, screening..
2. Questions to get the NCA’s viewpoint
- The administrative and court systems, use of available and non-available
sanctions, change/introduction of other cartel policies
— Student assistance
* Master thesis
— Information gathering on our own

*  Received survey replies from all the NCAs
- To what degree the questions are answered varies
- Impact on findings = identifying trends
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The Nordic as part of Europe
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EU and EEA Cartel Enforcement

- Two pillars: The EU-pillar and the (EEA/)EFTA-pillar

- Denmark, Sweden, Finland as EU Member States:
- Article 3 of Regulation 1/2003: Decentralized enforcement of Article 101 TFEU, together with
- Article 6 of the Danish Competition Act
- Article 1, Chapter 2, of the Swedish Competition Act
- Article 5 of the Finnish Competition Act

- Norway as an EFTA-state only a member of the EEA Agreement and not a member of the EU:

- Article 3 of Protocol 4 of the Surveillance and Court Agreement (SCA): Decentralized enforcement of
Article 53 EEA, together with Article 10 of the Norwegian Competition Act
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EU and EEA Cartel Enforcement cont.

- The European Competition Network
- Norway only observer here The Nordic Competition Network important

- No cross-pillar enforcement

- ECN+ Directive (Directive 2019/1)
Not implemented in Norway (declared EEA-relevant)
- Damages Directive (Directive 2014/104
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Zooming in on the Nordic countries
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The regulatory scene between 2004 and 2022
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The public cartel enforcement (prior to ECN+)
- Several differences amongst the four countries concerning
v Available sanctions
v Distribution of sanctioning powers

v Tribunal and court systems
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Available sanctions

The project period:

Norway Sweden Denmark Finland
Administrative corporate fines v
Civil corporate fines v v
Criminal corporate fines

Corporate fines from turnover

Individual criminal fines and imprisonment
Individual administrative fines

Director disqualification

Leniency for firms v
Leniency for individuals
Cartel settlement/plea bargaining v
Damages directive v
Opt-out class actions
Opt-in class actions v

AN

AN

CKKRKKKT KK
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Distribution of sanctioning powers

- The separation of powers between the executive branches (administrative NCAs and the
prosecuting authorities typically) and judicial branches (tribunals and courts) is different
between the countries

- Differences internally within the executive structures and within the judicial structures,
as well as the relationship between the executive and judicial branches
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Example corporate fines

- Criminal/civil/administrative enforcement channels
- Who holds power to impose fines

Norway: Administrative corporate fines imposed by the NCA
Denmark: Criminal corporate fines claimed by the prosecutor in front of the court
Finland: Civil corporate fines claimed by the NCA in front of the court

Sweden: Civil corporate fines claimed by the NCA in front of the court. The court is bound by the
fine level of the NCA

Important: This has changed in Denmark and Sweden
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Calculation of corporate fines

- Finland, Norway and Sweden more similar (development during the project period, closer to
the European Commission)

- Denmark stands out with a separate system (still today, but there is a legislative proposal on

hearing):
VIOLATION BEFORE 2012 AFTER 2012
LESS SERIOUS Max 0,4 mill DKK Max 4 mill DKK
SERIOUS 0,4-15 mill DKK 4-15 mill DKK
VERY SERIOUS Above 15 mill DKK Above 20 mill DKK
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Tribunal and court systems

¢ Distinguish between when the courts “join in” as enforcers together with the NCAs, and
when the courts review cartel decisions (act as complaint organs/appeal courts)
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From the NCAs to the courts

- Al NCAs have the competence to establish a cartel infringement, i.e. infringement decision
(including termination)

- From this starting point different possible routes through the court systems
- Still boils down to convincing the courts that there has been an infringement
- Degree of specialization and judicial review varies amongst the court systems
Very simplified model, still example of corporate fines (important: not this system today)

| courtof First Instance Appeal Court

Norway Generalized Generalized Generalized

Denmark Generalized Generalized Generalized
(Criminal)

Specialized Specialized Generalized

Generalized, but designated Specialized Generalized
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Some key take aways for the project period

Several differences amongst the Nordic national systems in the period 2004-2022 that may
contribute to shed light on our findings:

- Not the same enforcement tools and channels available

- Degree of specialization and judicial review different amongst the court systems
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Recent legislative developments, notably due to the ECN+
directive
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The Nordic National Cartel Enforcement Systems today

All NCAs part of a public administrative law system
- Strengthened after the ECN+ Directive
- Concerns directly Article 101 and 102 TFEU

Important to bear in mind for policy recommendations in our project

Requires NCAs to have certain enforcement powers:
- Termination + behavioural and structural remedies (ex post to safeguard termination), see Article 10
- Administrative/civil fines, either imposed by NCAs or tribunals/courts, see Article 13
- Calculation of fines:
- NCAs shall take into account both the gravity and the duration, see Article 14

- Maximum amount not less than 10 % of the total worldwide turnover of the undertaking or
association of undertakings in the business year preceding the decision, see Article 15
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ECN+ cont.

- NCAs shall have in place leniency programmes
- Largely harmonizes the conditions for when undertakings are eligible for immunity or
reduced fines, see Article 19
- Must offer immunity from or reduced corporate administrative fines, see Article 17 and
18

- Must protect individuals (top to bottom) employed by the leniency applicant both from
both administrative and criminal sanctions, see Article 23 (up to each MS whether such
sanctions follows from national law)
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Available sanctions today

LP= Legislative proposal

H= Expert report on hearing, but no LP yet

Norway

Sweden

Denmark

Finland

Administrative corporate fines

Civil corporate fines

<

Criminal corporate fines

Corporate fines from turnover

Individual criminal fines and imprisonment

Individual administrative fines

Director disqualification

Leniency for firms

K

Leniency for individuals

Cartel settlement/plea bargaining

N SESESAAN

Damages directive

ECN+ Directive

K

K

Opt-out class actions

CEORKKRKKKT K5

Opt-in class actions

<
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Distribution of sanctioning powers

Example corporate fines:

Norway: Administrative corporate fines imposed by the NCA
Denmark: Civil corporate fines claimed by the NCA in front of the court
Finland: Civil corporate fines claimed by the NCA in front of the court

Sweden: Administrative corporate fines imposed by the NCA, but court still bound by the fining
level of the NCA
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Tribunal and court systems

Example with corporate fines:

_ Court of First Instance/Competition Second Appeal Court Supreme Court
Tribunal

Norway Competition Appeal Tribunal

Denmark (Civil) Specialized

Specialized

Specialized

- Terminology “specialized” versus “generalized”

Generalized, but designated

Generalized

Specialized

Specialized

Generalized

Generalized

Generalized

Generalized

- Differentiate also within these denominations (types of cases, expertise of judges) to identify degree

and quality of judicial review

- The Court of Justice and preliminary references versus the EFTA Court and advisory opinions
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Going in the right direction?

* There have already been changes within the national cartel enforcement since the project
period

* This notably concerns the strengthening of public administrative and civil cartel enforcement

(do not forget the strengthening of private enforcement as well)

 Does not shed light on the trends for our project period, but may contribute in our policy
recommendations:

— Stronger NCAs

— Higher level of deterrence

— Better built cases in front of the courts
— More cases to the courts

— More competent courts

Still a way to go..
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Thank youl!
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