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TOPIC

* Enforcement
— Detection
— Investigation, prosecution and conviction
— Penalties
e Challenges
— Detection — missing links?
— Investigation — wrong priorities?
— Penalties — limited deterrence?
* Recommendations
— Redirecting detection effort
— Considering the total cartel case load
— Raising penalties and individual sanctions

* Some concluding remarks
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Detection
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How cartel investigation is initiated

 Two Nordic countries vs US/international cartels
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Cartel detection — some lessons

* Several channels for detection in  Norway
Norway and Finland — All cartels investigated (including
— Not easy for (potential) cartelists to convicted), 2004-22
monitor all channels e Finland
* Too many complaints from competitors — Only cartels with a proposed fine,
in Norway and Finland? 2004-22
— If rivals (non-cartelists) are hurt, not a * Hay/Kelley (1974 in JLE)*
typical horisontal cartel? — US convicted cartels 1963-72

* Too few cases initiated from other
sources, such as other agencies?

Levenstein/Suslow (2011 in JLE)**

— International cartels EU and US
— Scope for more cooperation across 1990-2007

agencies?

*= Before leniency was introduced
**= Large ‘other group’
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Which markets are investigated (%-age)?
 The one with the highest percentage: O

Sectors: Norway -1992 Norway 2004-22 Sweden 2004-22 OECD 2022
Primary 3 8
Manufacturing 24 15 11 @
Electicitry and heating 11 1
Water and waste 5
Construction 7
Wholesale and retail 17

Transport and storage 17 7 7

Accommodation and food
Information and communication
Finance and insurance

Media

Admin and support
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Markets investigated — lessons learned

e Some similarities

— Construction + wholesale/retail or manufacturing
stands out

* But some of those most investigated much larger
fraction than share of GDP (and others less)

— Manufacturing (Norway -1992) [40 % vs 24 %]
— Construction ( Norway and Sweden, 2004-22) [24 % vs
9 %]
 Too much focus on the ‘old’ industries, also in
recent years?
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Leniency applications

* Clearly downward trend
globally 2015-22

* Nordic countries:

— Not such downward trend
Denmark/Norway, but slightly

higherin 2017/18

Norway and Denmark - # of leniency applications

Figure 2.4. Total leniency applications, by region, 2015-22
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Note: Data based on the 53 jurisdictions in the OECD Comp$tats database that provided data for leniency applications for eight
years.
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* Lower # of applications
in Nordic countries
— 2.5 annually

— Eur. jurisdictions: 9 in
2015 and 3in 2021
annually (OECD figures)

2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021 2022 2023

N Norway 2004-22  ®Denmark 2013-22
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Leniency and decisions

* in Nordic countries rather few decisions initiated by
leniency applications, but varies

Decision and leniency 2004-23 Priority p|ayS arole?

* Leniency applications
investigated varies

. I I — Norway: 20 %
i | i |

Norway Sweden Finland Denmark - Denmark: 80 %

O R, N WA UIO N

M Before decision M After decision

e Contrast to EU (DG COMP)
— EU: 80% 2006-10 and 90% 2011-16 of decisions from leniency applications
— Nordic: Varies from 13% (Norway) to 37 % (Denmark)
— Netherlands: 30 %
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Other detection tools

e Ex officio investigation used
— 20 % of cases with decisions in Finland
— 17 % of investigations in Norway
* But less than in European jurisdictions?
— Average for each European jurisdiction: 9-16 annually 2015-22
— Norway: Less that 2 annually 2004-22

* Screening used, but some challenges
— Denmark developed red flag method
— Lack of detailed data (procurement) in other Nordic countries
— To our knowledge, no decisions that was initiated by screening

* Some instruments not available
— No reward program for whistleblowers
— No reduction in damage for leniency applicants
— Bidder exclusion not used (except for other agency in Sweden)
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Investigation, prosecution and
conviction
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Dawnraids

* \Very similar pattern in Sweden and Norway
— On average less than 2 per year (38 and 42 in total 2004-23)

e But Denmark substantial more dawn raids after 2016
— 6 o0n average 2017-22

— 3.7 on average 2006-22 . .
* Fraction of dawnraids

9 leading to decisions
8
. — In Denmark, increased to
6 above 60 %
5
. — In Norway and Sweden,
3 40% and 50%
2 . . . .
1 ‘ i ‘I REERR N |‘ ‘I Ml b o f ¢ - Expiained by special unitin
0 Denmark?
2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021 2022 2023
B Norway M Sweden Danmark 2017-
* In Europe, large and small countries differ
— Small countries, on average less than 1 dawnraid annually
— Large countries, on average more than 4 dawnraids annually
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Cartel decisions

 On average, less than 1 per year in Sweden (0.89), Norway (0.84)
and Finland (0.84), while Denmark 1.3 per year

* Some years with few or many decisions

Number of of decisions (corporates, not individuals)
Sweden Sweden

— e Abuse banin
Norway Norway 2004?

Denmark

* Following losses in
court in Sweden?

* More targeted
dawnraids in
‘ ‘ Denmark?

2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021 2022 2023

B Norway M Sweden Finland ™ Denmark

Lower number of cartel decisions than in other countries?

— 4.7 annually 2015-22 in Europe (OECD figures) (but broader category?)
— Netherlands: 3.4 annually 2004-23
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Do they appeal?

e Substantial differences between the
countries

— Only 30 % of the firms appeal in Denmark Appeal in EU:

Fraction of cartelists that appeal — 2001-10: 60 %
100 — 2011-16: 21 %

S0
80

* Hellwig/Huschelrath
(2017):

60

50 — Drop due to settle-
" ments more used
20

10

0

e Settlement less
relevant here

70

Norway Denmark Finland Sweden

* Low appeal rate in Denmark due to very low
fines (see later)?
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Upheld ratio in the appeal system

* Lowest upheld ratio in Sweden

— In not upheld, then annulment
— Upheld including cases with lower fines e Quthuijse (2019):

— Upheld ratio low in
other European
80% countries

70% — Of ten countries, only
60%

o one (Germany)

40% higher than 70 %

30% upheld ratio (CaSES)
20%

10%

0%

Norway Denmark Finland Sweden

Fraction of cartelists' appeal that is upheld

90%

 Sweden more in line with other countries, while the three
others high upheld ratio compared to others?
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Bid rigging cases rather common

* Typically contact before a public procurement/auction,
and then violation by object

— But open bid rigging was a disputable topic in Norway and
Denmark

60,0 % Huschelrath et al

(2017) concerning EU:

50,0 %

e Bid rigging in 4 of
o 113 cases 2001-15
30,0 %
20.0% I Europe: Number for
| I I 2021 from OECD
10,0 %
0,0 %

Sweden Norway Denmark Finland Europe
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Penalties

* If no penalties, cartels are profitable for the firms

 Public enforcement

— Corporate penalties
* Fines

e Structural remedies
— Individual penalties

* Director disqualification
* |ncarceration

* Private enforcement

In the Nordic countries:
* Very common

* Not enforced, either not de
facto or not de jure
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Corporate fines — absolute
* The absolute size varies a lot between the Nordic countries

Fine per firm — absolute (excl. leniency)

120000000

explained
by a few large cases

100000000
80000000

60000000

‘Europe’ based on OECD
statistics

40000000

20000000 I I
0 — L] —

Norway Sweden Finland Denmark Europe

W 2004-09 m2010-15 2016-22

 Denmark has a very different fine setting system (proposal to change)

— The other Nordic countries more aligned with the EU system for fine setting,
based on turnover

— A goal for those three countries to harmonize with EU
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Corporate fines — relative

Firms with fine at cap value (10
% of turnover):
* EU:6%
Fine per firm - % of turnover (excl. leniency) * Norway: 16 %
9,0%  Sweden: 7%
jzj * Finland: 26 %
6,0 %

5,0%
4,0 %

3,0% I I  EU:56%

2,0%

' * Norway: 23 %
1,0%

0,0% I I lI I e Sweden:31%

Norway Sweden Finland FU 2006 * Finland: 14 %

e Large variation also in relative fines

Firms with lower than 1 %:

W 2004-09 m2010-15 2016-22

* On average, appr. harmonized with EU fine level (except for Finland
and Norway after 2016)

— But EU average driven by a large fraction firms with less than 1 % fine
— In Finland, many firms at fine cap level
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Corporate fine reduction after appeal

e Substantial fine reduction in all four countries, even in
Denmark with rather low initial fines

* Hellwig/Haschelruth

Reduction in fines after appeal

o (2016):
50% — Substantial less reduction
Jo5 in EU
. — Less than 15 % reduction
in 9 of 12 years 2001-12
20%
10%
0%
Norway Sweden Denmark Finland
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Indvidual penalties

* Individual fines
— Used in Norway, but only before 2000 (61 persons)
— In Denmark 63 persons after 2004, fine guidelines changed in 2012

* Two fines on DKK 300.000 (bid rigging), third highest DKK 125.000

* |ncarceration

— Possible in Norway, but never used

— Proposed in Denmark in three cases, overturned by court in all cases
 Bid rigging or price fixing/coordination

e Director disqualification
— Only possible in Sweden (after 2014), but never used
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TOPIC

[‘I ) g, _
* Challenges QIEL'S
— Detection — missing links? g it |
— Investigation — wrong priorities? = =
— Penalties — limited deterrence? " '
ey

BECCLE

BERGEN CENTER FOR COMPETITION LAW AND ECONOMICS




Challenges — a cautionary note

e Difficult interpretation

 Ex 1: high win ratio in appeal system
— Signs of high qualtiy of decisions, or...
— ... sign of too little risk taking?

Ex 2: Larger number of decisions
— Sign of efficient agency, ..
— ... many small or ‘easy’ cases, or ...
— .... large population of cartels?

We can simply observe differences, not conclude firmly

Some of our observations might not mirror today’s situation
— Ex.: New initatives or changes in legal system (ref Sweden and Denmark)
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Detection — missing links?

* Good that they apply many different detection channels

* Scope for adjusting the various channels?
— Complaints by competitors should be played down?
— More cases from other agencies and other sources?
* Leniency a limited role?
— Few decisions initiated by leniency
— Partly due to priority?
* Scope for more effort on screening, also on other areas than
public procurement?
— No decisions initiated by screening?
e Potential for other instruments?
— Leniency for damage as well?
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Investigations — wrong priorities?

* Good that they have a broad approach when making priorities

* Investigations not targeted enough?

— # of dawn raids not so different from other similar jurisdictions, while
# of decisions seems to be lower

* Variation in appeals between the Nordic countries, but can it
say anything about quality of investigations and decisions?
— Few cartelists appeal in Denmark — sign of limited sanctions?

— More cases overturned in Sweden — why few in other Nordic
countries?

Portfolio of cases differs from other countries?

— It has been too much focus on bid rigging cases in some Nordic
countries?

Do they bring forward too many ‘easy’ cases?
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Penalties — limited deterrence?

* Large variation between the Nordic countries
— The size of the penalties
— The instrument they use and have available

* Some countries with low penalties, others not using all their
instruments, and in others some instruments not available

* Corporate fines
— Very low in Denmark, and rather low in Sweden

* Individual sanctions
— Fines and incarceration possible in Norway, but not used since late 90s
— Used in Denmark, but incarceration overturned by court
— Not an instrument in Finland or Sweden (except: dir. disqualification)

* Fines have been reduced substantially in the appeal system
for all four countries, more than in other countries
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TOPIC

* Recommendations
— Redirecting detection effort
— Considering the total cartel case load
— Raising penalties and individual sanctions

L
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Redirecting the detection effort

* Improve the leniency program
— Leniency also for individuals in all countries?
— Leniency also for damage?
— Make more priorities to investigate such cases in all countries?

* More effort on screening

— Develop further screening on public procurement?

— Search for anticompetitive effects in other areas than public
procurement, for example from algorithms?

* Less focus on construction and more focus on other
sectors in the economy?
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Considering the total case load

* More targeted dawn raids?

— Higher fraction should lead to decisions (except for in Denmark)? _ .
o Algorithm pricing?
— Can lead to more decisions?

 Should take more risk?

— Very high ratio upheld decisions (except for
Sweden)

— Ex.: Less secret bid rigging?
— (more referral to EU case law?)

 Explore the grey areas?

— Algorithm and other new areas close to Secret bid
tacit collusion? rigging?

Price signalling?

Open bid rigging?
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Raising corporate and individual sanctions

 Some corporate fines are very low ...

— A need for clearer guidelines (Sweden) or change in the fine procedure
(Denmark)

e ...and reduced in the appeal system

— More references to EU guidelines/case law and ask EU/EFTA for
opinion more often?

 Need for more use of damages, to better sanction cartels with
large overcharges

* |Individual sanctions not in place or not/seldom used

— Use the instruments more, since corporate fines often not large
enough to deter

— If incarceration not possible, directors’ disqualification an option

* Need for structural remedies to shut down (tacit) cartel
behavior after conviction?
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Some concluding remarks

* Active cartel enforcement in all four Nordic countries

* Despite intended harmonization due to EU, there has been
large variation across the countries

 There has been some changes that have improved the
efficiency of the enforcement

ECN+ has recently contributed to harmonization and improvement

— Some of the problems we address are historically, not relevant today
e But scope for improvement in all four countries

Improve the leniency program
More effort on screening

More corporate and individual sanctions, both more instruments and
more use of the instruments

More use of damages
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